
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Emily Peters

d/b/a Newport Inn

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax traw

f o r  t h e  P e r i o d s  9 / 7 3 - t I / 7 3 , 3 / 7 4 - S / 7 7  .

AFFIDAVIT OF MAIIING

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

State of New York

County of Albany

Jean Schultz,  being duly sworn, deposes and says that she is an employee of

the Department of Taxat ion and Finance, over 18 years of age, and that on the

29th day of February, 1980, she served the within not ice of Determinat ion by

mai l  upon Emily Peters, d/b/a Newport fnn, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as fo l lows:

Emily Peters
d/b/a Newport Inn
129-18 Newport  Ave.
Belle Harbor, Ny Ll6g4

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the,said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

29th day of February, 1980.



STATE OF NEIJ YORK
STATE TAX COMMISSION

In  the Mat ter  of  the pet i t ion

o f

Emi ly  Peters

d/b/ a Newport Inn

for  Redeterminat ion of  a Def ic iency or  a Revis ion

of a Determination or a Refund of

Sa les  &  Use  Tax

under Ar t ic le  28 &,  29 of  the Tax Law

fo r  the  Per iods  9  /73-77 /73 ,3 /74-S/77  .

State of New York

County of Albany

Jean Schul tz ,  being duly s{ . rorn,  deposes and says that  she is  an employee of

the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

29th day of  February,  1980,  she served the wi th in not ice of  Determinat ion by

mai l  upon Joseph A.  Gal lo  the representat ive of  the pet i t ioner  in  Lhe wi th in

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

h t rappe r  add ressed  as  f o l l ows :

Mr.  Joseph A.  Gal lo
and Murray Appleman
1332 Forest Ave.
Staten Is land,  NY 10302

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that.  the address set forth on said wrapper is the last

known address of the representat ive of the pet iLioner.

Sworn to before me th is

29 th  day  o f  Feb rua ry ,  1980 .

AFFIDAVIT OF MAILING



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 1980

Emily Peters
d/b/ a Ngwport Inn
129-18 Newport Ave.
Be l le  Harbor ,  NY 11694

D e a r  M s .  P e t e r s :

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have nol^t exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 113S & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  1?227
phone #  (s1B)  457-6a40

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph A.  Ga l lo
and Murray Appleman
1332 Fores t  Ave.
Staten Is1and, NY 10302
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Appl icat ion

o f

EMILY PETERS
d/b/ a NEWPORT INN

for  Revis ion of  a Determinat ion or  for
Refund of  Sales and Use Taxes under
Art ic les 28 and 29 of  the Tax Law for
the Per iods September 1,  tg73 through
November  30 ,  1973  and  March  1 ,  I g74
t h r o u g h  M a y  3 1 ,  1 9 7 7 .

DETERMINATION

Appl icant ,  Emi ly  Peters d/b/a Newport  Inn,  729-78 Newport  Avenue,  Bel le

Harbor ,  New York 77694,  f i led an appl icat ion for  rev is ion of  a determinat ion

or  for  refund of  sa les and use taxes under Ar t ic les 28 and 29 of  the Tax Law

fo r  t he  pe r i ods  Sep tember  1 ,  1973  th rough  November  30 ,  I g73  and  March  1 ,  l g74

th rough  May  31 ,  1977  (F i l e  No .  20500 ) .

A smal l  c la ims hear ing was held before Ar thur  Johnson,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York,  on March 22,  7979 aL 2245 P.17.  and was cont inued on l lay 22,  7979 at

2 : 4 5  P . M .  a n d  S e p t e m b e r  1 8 ,  7 9 7 9  a t  1 : 1 5  p . M .  A p p l i c a n t  a p p e a r e d  b y  M u r r a y

Appleman'  Esq.  and Joseph Gal lo,  CPA. The Audi t  Div is ion appeared by Ralph J.

V e c c h i o ,  E s q . .  ( S a m u e l  F r e u n d ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether  the Audi t  Div is ion is  prec luded f rom per forming a markup

audi t  when i t  aPpears that  appl icant  has mainta ined adequate books and records.

I I .  Whether  the audi t  procedures employed by the Audi t  Div is ion in  an

examinat ion of  appl icant ts  books and records were proper and the resul tant

f ind ings of  addi t ional  taxable sales \ r rere correct .
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FINDINGS OF FACT

1.  Dur ing the per iod at  issue,  appl icant ,  Emiry peters d/b/a Newport

Inn,  operated a neighborhood restaurant  and bar  located at  l2gth Street  and

Newport  Avenue in Rockaway Park,  New York.  The business $/as sold on June 7,

7977 .

2 -  On  Augus t  30 ,  7977 ,  as  t he  resu l t  o f  an  aud i t ,  t he  Aud i t  D i v i s i on

issued a Noti-ce of Determination and Demand for Pa5rment of Sa1es and Use Taxes

Due against  appl icant  for  the per iods September 1,  1973 through November 30,

1973  and  March  1 ,  7974  Lh rough  May  31 ,  7977  fo r  t axes  due  o f  $28 ,276 .51 ,  p rus

p e n a l t y  a n d  i n t e r e s t  o f  $ I 3 , 7 7 7 . 7 9 ,  f o r  a  t o t a l  o f  $ 4 2 1 0 5 4 . 3 0 .

3.  Appl icant  executed a consent  extending the t ime wi th in which to issue

an assessment  of  sa les and use taxes for  the per iods in  issue,  to  December 20,

1977 .

4.  Appl icant  t imely f i led an appl icat ion for  rev is ion of  the aforement ioned

determinat ion.

5.  On audi t ,  the sales tax audi tor  to ta led bank deposi ts  recorded in the

cash receipts journal  and determined that  such deposi ts  exceeded sales repor ted

on  sa les  t ax  re tu rns  f i l ed  f o r  t he  pe r i od  unde r  aud i t  by  $1111943 .00 .  A

markup test  was then per formed for  l iquor ,  wine and beer us ing purchases for

the months of  November,  1976 and December,  1976,  which revealed a combined

liquor-wine markup of 327 percent and a beer markup of 268 percent. The

audi tor  est inated the food markup aL 725 percent  because current  food purch4ses

were not  avai lable to per form a test .  The markups were appl ied to appl icable

purchases for  the audi t  per iod which resul ted in  addi t ional  taxable sales of

$355 ,943 .00 .  The  markup  compu ta t i ons  f o r  l i quo r ,  w ine  and  bee r  cons ide red  the

fo l lowing:

a )  quan t i t y ,  cos t  and  se l l i ng  p r i ces  o f  i nd i v i dua l  b rands ,
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b) l-ounce serving of l iquor (1| ounces and 2N ounces for certain brands),

c) wine sold by the bott le,

d) 15 percent al lowance for r iquor spi l rage and buy backs.

The Aud i t  D iv is ion  a lso  asser ted  add i t iona l  sa les  tax  o f  $57.04  on

furni ture and f ixtures sold s ' i th the businessl however,  this is not at  issue.

The to ta l  tax  de f ic iency  de termined o f  $281276.51  inc ludes  g632.80  in  unpa id

sales taxes reported on appl icantts return f i led for the period March 1, Ig77

through May 31, lg77 and is not at  issue in this hearing.

6. The discrepancy found by the Audit  Divis ion between appl icant 's bank

deposits and sales was erroneous in that the discrepancy included deposits of

$35 '742.00  fo r  per iods  no t  under  aud i t .  fn  add i t ion ,  app l i can t  subs tan t ia ted

tha t  bank  depos i ts  inc luded Ioans  o f  $26,413.00 ;  there fore ,  the  d i f fe rence

between bank  depos i ts  a t t r ibu tab le  to  sa les  and repor ted  sa les  is  $49r788.00 .

7. Appl icant argued that the books and records were substant ial ly correct

and accurately ref lect the business act iv i ty and, as such, precluded the Audit

Divis ion from using the audit  procedures described in Finding of Fact "5" to

determine sales. Appl icant went on to argue that the Audit  Divis ion must

demonstrate the total  inadequacy of the books and records to establ ish a basis

for using such indirect audit  procedures.

B. The books and records maintained by appl icant were insuff ic ient for

the Audit  Divis ion to determine the exact amounL of appl icant 's sales tax

l iabi l i ty.  The cash receipts journal did not record actual sales of food,

beer and l iquor,  but rather recorded bank deposits on an inconsistent basis.

9 - Applicant submitted her own markup test using the same purchases as

the Audit  Divis ion which indicated a l iquor markup of 143 percent and a beer

markup of 155 percent.
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10 .  Dur ing  the  per iod  a t  i ssue,  app l i can t ' s  l iquor  d r inks  conta ined 1L

ounces to 3 ounces of l iquor and when combined with wine sold by the bott le

resurts in an overal l  l iquor and wine markup of 191 percent.

11- Appl icant 's personal consumption of food from the business amounted

t o  $ 2 , 6 0 0 . 0 0  a  y e a r .

12. Applicant contended that the amount of food purchases marked up by

the Audit  Divis ion should be reduced to ref lect the fol lowing factors:

a) payments of approximately $19,000 during the audit  per iod for food
purchased pr io r  to  1973,

b) al lowance for waste of 25 percent,

c) expense purchases erroneously recorded in the cash disbursements
journal-  as food purchases.

The above content ions were not supported by any subsLant ial  evidence.

CONCLUSIONS OF IAI,J

A. That  the Audi t  Div is ion was not  requi red to accept  appl icant 's  books

and records as presented.  The audi t  procedures descr ibed in F inding of  Fact

r r5rr  are general ly  accepted procedures establ ished by the Audi t  Div is ion and

are used to determine the accuracy of  books and records.  That  in  the instant

case,  such procedures showed that  appl icant 's  books and records were incorrect

and formed the basis  of  a proper determinat ion in  accordance wi th the provis ions

o f  sec t i on  1138 (a )  o f  t he  Tax  Law.

B.  That  the Audi t  Div is ion,  in  us ing proper audi t  procedures and tests,

overstated appl icantrs  markup on l iquor  and wine in  that  the Div is ion d id not

g ive fu l l  considerat ion to the amount  of  l iquor  served in dr inks as indicated

in Finding of  Fact  r r9rr .  Accordingly ,  the,combined l iquor  and wine markup is

reduced to 191 percent .  Addi t ional ly ,  the Audi t .  Div is ion d id not  g ive consi -

derat ion to personal  consumpt ion of  food referred to in  F inding of  Fact  r '10tr .

t he re fo re ,  f ood  sa les  a re  ad jus ted  to  $ZZ7 ,9Z3 .OO.
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C. That in all other respects, the audit findings were supported by

substant ial  evidence.

D. That the appl icat ion of Emily Peters d/b/a Newport Inn is granted to

the extent of reducing the addit ional sales and use taxes due for the periods

September 1, L973 through November 30, 1973 and March 1, L974 through May 31,

7977 to $201985.58 to conform with Conclusion of Law I 'B".  The Audit  Divis ion

is hereby directed to modify the Notice of Determination and Demand for Payment

of sares and use Taxes Due issued August 30, L977; and that,  except.  as so

granted, the appl icat ion is in al l  other respects denied.

DATED: Albany, New York

FEB 2I 1980
STATE TAX COT{MISSION


